
Notica This &isiur nny k frrmally rttisd bcfuc it is publishd in thc Di*ict of Columbia Rcgistor. p61i€s

should Frytly aotify this office of any €txrs so that they tmy be ccrsctd bebrc publistring the decision. This
n& is not ftrtend to provide an opportunity for a subgntive challenge to the decision.

Govemmcntof &c lDistrict of Columbig
Publh Enployee Rcletions Boerd

Inthc Matterof:

Dianrra Flowers-Hinrmt, €t al.

Complainant,

v.

Amedcan Fdention of State,
County and Muticipal Employee,
Local 2095, et al.

Respondent

)
)
)
)
) PERB Casc No. M-S-03
)
) OeinionNo. l43l

DECISION AND ORDER

I. Stetementof theCesc

On Mamh 3,200d,, a Shdards of Corduct Complaint flComplaint) was fild by Diana
Flowers-Hinnant, Jarnt B. Hill, Mark kgg"n, Ronnie McFadde& and Glenda Hill
('€onplainant") against th Anedmn Federation of Starc, Cunrty and Municipal Eurployees,
tocal2(D5 and cerbin offiers (*Reryord€nts').' Thc Complaint assertod tbt the Reryondents
violad the provisions of thc Compchensive Merit Personncl Act (*CMPAI, governing the
Shndards of Conduct for a labor organization.

On b{ilch 24,z$d., the Rcspondcnts filed an Ansq,€r (*Ansuer"} and a Molion to
Dismiss for Failure to Filc Complaint Timely (*Motion to Dismiss"). On April 5, 2ffi4, the
Complaimns filed a Reryns to l!{otion to Dismiss fot Failure to File Complaint Timely

I the officcrs Erd in th Corphint ac Willb fui& rcrnovd Pnesid€n$ &crda Mdrculvhvis, Vicc-
Prcsidstq Ct*sqhcr Lwtt removed Secreury; Hery Nicho\ *esident Ed Ford, Ana Dirwor; and Cynthia
Perry, Staff Reprsenuive.
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fMotion Respons") with PERB, but did rrot sene a copy on tlre Respondants.

On July 24, 2AM, the Executive Director sent the rnafrer to a hearing beforc Hearing
Exarriner kn Rodgers ('Hearing Examir.t'). On August 4, 2006, tlre Exeutive Dircctor
provided tbe Complainants until Argrrst 2l,2006' to conet the filing deficiency. On Argust
28, 2006, Rcpor&nts represcntative notified PERB that Complainants had not conected the
fting deficiency, beause Complainants had not serued the Rcpndents.

A heaing was held on December 6, 2006. The Complainants did not 4par. The
Respondents presentd thrce motions to the H€adng Examiner. On l\darch 16,200?, thc Boad
receivod the Hearing Examiner's Report and Recommendation f'Report), which is before tlr
Boad fordisposition

If. Ilcering Exanrinerts Rryort md Reconmondrtiou

As statd ahve, rhe Complainants did not appear at thc hearing. Respondens assertod
tlupe motions before the Hearing Examinen (l) Motion to Dismiss for Failure to File Complaint
Timely; (2) Motion to Dismiss for Failiag to Show Cause as to Why Respondents rpere not
Served with Complainant's Motion Response; ard (3) Motion to Dimiss for Complainants
Failurc to Appear and Prosccutc the Complaint. (Repot at 2-3).

A. Motion to Dissriss for Failure to File Complaint Timely

Before thc Hearing Examirrcr, tbe Respordents reassrtcd tlpir Motion to Dismiss.

Eeport at 2). Respondents argued that Boad Rule 544.4 rcquired the Complainants to file their
Complaint within 120 daln of the allegd violation. Id. Nonnitbstanding, Respondenb argued
that only one allegation appeared in the Corplaint that did meet the Bomd's timeliness
rquirement, but was *insufticicnt to state a statdads of conduct cliain.' Id, Based on the
above, Respordent asserted that the Board did not have jurisdiction to hear tbe March 24,2W4"
Complaint. Id.

The Hearing Examincr found "tbe facts establish ilrat the Complaint is untimely and tlre
Respondents'Motionto Dismiss should be granted." ^ld

B. Motion to Pismiss for Failine to Show Cause as to Why Reslprdents $rffi rpt
Served with Complainant's Motion Response

Atthe hearing Rspondarts argud tbat*the Complainants had faild to strowcause u&y
the Respndents wene not served with a copy of the April 5, 2004, Rcsponse to Motion to
Disnriss for Failure to File Complaint Timely.' (Rcport at 3). Rspon&nts asstd that Board
Rute 501.12 required the Complaintants to s€ne the document on the Respon&nts, but had not
by the time of the hearing. /d. The Respondents aryud that &e Complainants rcceived notice
ftom ttp Executive Director of the filing deficiency, and that the Complainants rrcver corrected
the deficiency by serving ttrc Respondents and filing a certificate of service with PERB. Id.
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The Hearing Examincr found that *no cstificate of service fr,om the Complainants
establishiry service of the subject documents is contained in the file." Id. Therefore, the
Hearing Examiner reommended'ttre Respondents' motion to dismiss on these grounds Sould
be granted." /d.

C. M,otion,to Disriss forComplainapts Faihueto Appearand Prosecutethe Complaint

Respondents atgued that the failure of the Complairunts to appear at the hcaring
mnstitutd, pursuant to Board Rule 550.19, a failurc to prosocute the Complainr (Rqort at 3).
Respordents moved to have the Complaint dismissd with prcjudiae. Jd. The Hearing Exanirer
sAted: *The PERB staff and the Heariry Examiner attempted to locate ard to contact tlrc
Cornplainants on the date of the hering in an cxtraodinary effet to €nsrrx€ the Complainants
were provided th opportunity to put on their case. The Hering Examirer delayed the start of
the bearing in an extraorrdinary efffort to ensure the Complainants *rere provided the opportunity
to put on their case.' Id.

The Hearing Examiner found *[tlhe rword establishcs that the Complainants have friled
to pros@ute their case and *re failure to appdr at hearing arguable consitutes an abardonment
of the claim." Id. The Hcadng Er<asriner recommerded that Boatd grant &e Respondents'
motionto disiss.

D. Hmring Exanriner's Refommendations

The Hearing Bcaminer rwmnrerdd that tlr Rapondcntso motions be grurted as
folloun:

l. The March 24,2s}4', Complaint is untimely and slrould be dismissed
becauss the PERB is without juridiction to hear the case prrrilant to
PERB Rule 544.4.

2. The Complainants have failed to prove scrvice of the April 5, 2C[/,,
lComplainmts'J Respwe to Motion to Dismiss for Fail*e to File
Complaint Timely on the Respordcnts, and the Complaint should be
dismissod with prcjudiced based on the Exeutive Director's Aqust 4,
2006, letterto the Cornptainants and PERB Rule 501.12; md

3. The rword establishes that thc Complairnnts have failed to prosesute
tbair case ad by failing to apr at krhg they bave abandoned
thir clafun, ard the Complaint sltould bc dismi$ed with prejudice
basd on PERB Rule 550.19.

nL Discusslor

No Btwptiorut rpere filed. *\[tffi excepions have been filed or not, tbs Board will
ados the headng exartim's rccommedation if it finds, upon full rwiew of the recond, that the
headng examiner's "onalysis rasoningand enclusions'are 'rational ard persuasive."' Cotntil
of &InoI Aftc*s, LeaI 4, A*erican Federation of &haol A&nkistators v. D-C. Public
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,Sceoofr, 59 D-C- Reg. 6138, Slip Op. No 1016 at p. 6, PERB Cce No. t)9-U48 (2010) (quoting
D.C. Nwses Assciation ed D.C. hrytnre* of Hurnor.*nices, 32 D.C. Reg. 3355, Slip Op.
No. l12, PERB CaseNo. 8+U48 {1985)).

The Board determines wttethcr &e Hearing b<amincds Report and Recommendation is
'rerynable, supported by the reon{ and mrsistent with Board preedent." Amerimn
Federwion of Govenwent Employees, Local 1403 v. District af Columbia Ofrfrce af tlu Attorney
General,sg D.C. Reg- 351I, Slip op. No. 873, PERB Case No. 05-U-32 and 05.UC-01 (2012).
T?t€ Board wiU atrrn a bsaring examineds ftdings if they are reasonable and spported by tlre
rscord. See Anericst Federalion of Goverw*nt Enplqrces, Local 872 v. D^C. Water ard
tuer Aulnrity, Slip Op. No. 702, PERB Case No. 00-U-12 (2003).

Pursuant to Boad Rule 520.1I, *[tJhe party asserting a violation of tlre CMPA slrall have
the buden of proving the alleg*ions of the complaint by a pncpo*r&rane of the evide@." The
B€rd has tnld that'tssues of fact concerning the probative value of evidelre and credibility
resolutions arc reserved to the Haning Examiner." Couttcll of &hool Aficers, Local 4,
Anpricot Federation of &hoot A&ninistrators v. District af Colnnhia Pablic 'krroofr, 59 DC
ReS. 613& Slip Op. No. 1016 at p. 6, PERB Casc No. 09-U{8; Traey Hatton v. FOP(DK
Iabor Committee,4T D.C. Reg. 769, Slip Op. No.45l atp.4, PERB CaseNo.95-U-02 (1995).

In tight of thes standards, ttrc Board rcviews ttrc Hearing Examirs's fidings and
conclusions below.

A. Motion to Di$niss for Failurc to File Complaint Timcly

As a tbrelrold issug thc Board must have juridiction in ordq to kr a standards of
mndtrct complaint Bood Rule 544.4 provida: *A mmplaint dlegrng a violation undcr this
stion shall be fled not la*er tlm one hundred 8nd tweoty (I20) days from the darc the alleged
violation(s) occtred.'o The Bosd's Rules proscribing time limic for filing appeals ae
mandatory and juisdictional matters. See D.C. Puhlic Enployce Relaions 8d v. DC.
Metroplitut Poliee hpt.,593 A.2d 641 (D.C. 1991) (.The time limits for filing appeats with
administrative adjudicxive ag€nsies, re wi&courE' aremadatory and juisdictional maners.')

Thc Complaint was fild on ldarch 4,2W. The Complaint lists a timeline of allegations
from Janury 2,2403, until Novcmber 13, 2m3. (Complaint at 46). Tlrc Hcaring Elranincr's
determination that the majority of the allegations did not met Board Rule 544.4's l2&day
requirement is resonable.

Notrrithunding, th Hcaring Exardrffifoud oaly oneallegationmay have bmtimely,
which uns r.b allquion that at a Novenrber 13, 2003 speeal hudng oncenring the prior
rcmoval oft\ia of the Rcspodents (lVillie Smi& ard Chri*ophcr L€ach) from union ldeship,
Mr. Smith and Mr. IFa* did not appcar. Eeport at 2). ThB Hearin8 Braminer found that this
allegation alone did not constittrte a violation of the CMPA's Sandards of Conduct for a labor
organization. Id,
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Forthe rcmaining allegation that fcll within the 120 days, Board Rule 5443 $artes: *Any

irdividual$) aggievd becausc a labor organization has failed to comply with the Standards of
Coduct for labor organizations may file a complaint with the Boad for invetigation erd
appmpriafe action.'o The Sundards of Condrrct for a labor organization are set forth in the D.C.
Code $ l{1733(aXlx4). The Complaintmakes no correlation of howthe rcmainingallegation
that two of tbe Respondents did not attend thcir own appeal headng violates any of Standards of
Conduct for a labor organization. TIre Boad finds tha the Complainants have failcd to state a
claim for which rclief rnay be $antd urder the CMPA. The Botrd finds the Hearing
Examiner's resommendation to dismiss the Complaint is reasonable.

B. Motion to Dismiss for Failirg to Show Canrse as to Whv Respordents were mt Servd
with Conplainant's Molion Response

The Hearing Examiner found th* Complainants did not pioperly serve Respondents with
a Reryonsc to the Repondents' Motion to Disrrisg as requird by the Executive Dirgor.
(Report at 3). The Executive Dirwtor sent ths Complainants a dcficiency letrer on Septe,rnber 4,
2006, citing Board Rule 501.12, for failing to properly serve Complainrnts' Response to
Respndcnts' Motion to Disniss and filing a proper ce*ificate of srvice with PERB. PERB
receivd tro r6ponse. On S€pten*er 2?,2W, tk Executive Dircctor sent a second letter,
qfrich sfiatcq a'ou need to strow caup as to why ^\is casc sbould not bc dismissed basd on your
failure to oomply with Board Rule 501.12. Your show cause argument should be prsentd to
the Hering Enaminer on the resctreduled beadng date.' Tlrc Hearing Examincr found &at fhe
Complainants never concctod the filing deficiency. Eeport et 3). Thenefore, the Boa'rd finds
that the Hearing Examiner unas reasonable in rwommending tlut the Board grant the
Respondcms' Motion to Dismiss.

C. Motion to Dismiss for Complainants' Failure to Apoelr and hosecute the Complaint

The Hearing Examiner recommcndd dismissal of the Complaint on the glounds that Se
Complainants had faild to appear and prosecute the Complainr Boad Rule 550.19 $ates, *If a
party fails to pftrsocute a carun of action, ttrc Hearing Examiner may recommend that the Boerd
or Executive Director dismiss the action with prejudice or rule against tlre defadting party.' The
Complainants' did not appear for the haring, nor did the Complainants' contsct PERB or file
anything sr@uent to their mmpperance at the lrearing. Thc Hearing Exauriner's
recomnrendation to dimriss the Complaint on thc groutds that tlre Complainants'did not aBpar
and pocecute their Complaint is reasonable.

IV. Conclusion

The Board fids that &e Hearing Examiner's findings ard conclusions are reasonable,
supported by the rccond" and consistent with Board prcdenL Thercfore, thc Board adopts the
Hcaring Examincr's tecommendation thatth Complaint b€ disds$od with prcjrdice.
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ORDER

IT IS HEREBY ORDEREDTHAT:
1. The Sundards of Conduct Complaint is dismissed with p,ejdioe.
2. Prrsuant to Boad Rule 559.1, this Decision and Order is fitul upon issuare.

BY ORDER OT TIIE PUBLIC EMPII}YDE RELATIONS BOARI)

Washingtou D.C.

Sesemhr 26,2013
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Dianna Flowers-l{innant
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vir U"S. Mslt
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Public pmployee Relations Boad
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Suits E630
Washington, D.C.20024

Auorney-Advisor


